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EDITORIAL NOTES 
AMONG THE various articles in newspapers and pamphlets concerning the 
current Labor questions, now so important in this country and so neces- 
sary to be solved, we have read nothing more sensible and truthful than a 
small pamphlet of sixteen pages that has recently come to our desk. It 
bears the simple title “Wage Payment,” and is by Mr. A. L. De Leeuw, 
a member of the American Society of Mechanical Engineers, who has 
had a large experience in New York, New Jersey and Connecticut with 
the problems of workers and wages. ‘The paper so published is one read 
at the annual meeting of the Society named in December last. ‘The mat- 
ter does not concern itself with the law, or with any lawyer’s view of the 
law, but with plain facts. It does not say that all the past or present 
actions of “capitalists” are to be commended, or the conduct of labor 
organizations are perfect. It only states with clearness what difficulties 
are in the way of a proper understanding between the two groups of men, 
employer and employed, and gives what the author believes to be the true 
solution of the wage problem; that work and workmen must be classified 
“in such a manner that wages can be set to such a degree of scientific 
accuracy that the variations caused by the disturbing facts will not be so 
large but that they will lend themselves to compromise ;” that such a 
classification can only be brought about by a concerted effort of employers 
and employés; that the real cause of present-day unrest “lies in the fact 
that there is no unit of measurement which both employers and employes 
can use,” our present wage system being “not based on knowledge and 
justice, but only on guesswork and on the fear that the one may ‘do’ the 
other.” We wish this pamphlet could be read by all large employers of 
labor and by their intelligent workmen. It does not require a very large 
experience in secular enterprises to understand how unjust scales of 
wages now are, when based not on production or merit but solely on time. 
The author holds that production should generally be the basis for pay 
and not time. He is certainly correct. Labor is the thing employers 
expect to pay for; when they pay for time they or the employe loses. A 
householder sends for a plumber and is charged one dollar or more an 
hour for “time.” But he may do a half-hour’s real labor only; the house- 
holder loses. If he is more than an expert and by his brains as well as 
hands does the ordinary equivalent of an hour and a half’s work in the 
hour, he now loses. The idea of the Labor Unions that every man, skilled 
or unskilled, fast or slow, shall receive an even wage is unfair; unfair 
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to the employer and unfair to the workmen themselves. The author is 
on the right track for an adjustment of the real problems of labor, as we 
view it, but, perhaps, a realization of his suggestions is a long way off, 
for, unhappily, what is right is slow in travel compared with what is 
wrong. It seems not to be a question of right but of mere might. 


No better definition of Socialism, as it is now known in this country, 
has appeared than the terse and expressive one given by President Butler 
of Columbia University in a recent address. It is this: “Socialism is 
the autocracy of a mob.” Study it as we will, this is to what the whole 
movement tends. It is called by another name just now in Russia, but the 
basic principles of the two classes of politicians—Bolsheviks and Social- 
ists—are one and the same. The puzzling question is, how intelligent 
men, naturally patriotic and sensible, can belong to the Socialist organiza- 
tion as now constituted, or feel sympathy with it. Yet we learn from 
official sources that a surprising number of well-known citizens in various 
of our States do consider Socialism as a cure for all our political, labor 
and social troubles. This only proves that true methods of government 
are yet alien to the minds of more people in these days than 1s whole- 
some; that we have much to do in the near future to convert our own 
American citizenry to a true perspective as to law, order, morality and 
the fundamental concepts of a prosperous and happy government. 


Although not very lengthy, that is an important decision in_ the 
Court of Errors and Appeals in November last (only recently published, 
108 Atl. Rep. 432), the opinion being written by Chief Justice Gummere, 
on the subject of “Trading with the Knemy” Act. The case is that of 
Keppelmann et al. v. Palmer, Alien Custodian. <A bill was filed in the 
Court of Chancery by the complainants, who were trustees under the will 
of Keppelmann, for the purpose of obtaining instructions from the Court 
with reference to the execution of certain trusts under the will. Keppel- 
mann died in 1913 and by his will created certain trusts for three of his 
daughters. These daughters were residents in Germany and Austria. 
After the father’s death they executed trusts to a firm of bankers in New 
York City, authorizing them to receive and receipt for moneys to be 
distributed under the trusts, ete. The War broke out before the trusts 
were executed and the Alien Property Custodian, Mr. Palmer, made 
demand upon the trustees for the payment to him of the shares of these 
“alien enemies.” Whether to comply with this demand or to recognize 
the claim of the brokers was the question in the case. The Vice-Chancel 
lor below had decided in favor of the brokers (88 N. J. leq. 390, 105 Atl. 
Rep. 140). The Chief Justice, however, in giving the Errors’ opinion, 
held that the property was properly subject to seizure by the Alien Cus- 
todian ; that such right is not affected by the fact that before the War the 
alien enemy beneficiaries had executed powers of attorney to certain bank 
ers, authorizing them to receive and receipt for such sums as might be 
distributed to them by the trustees, for if the principals are barred by the 
statute from the present receipt of such moneys, their attorneys in fact 
are equally barred; and that as War measures enacted by Congress 
necessarily override State statutes in conflict therewith, trustees, holding 
under a will trust funds for alien enemy beneficiaries, are not entitled, as 
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a condition precedent to delivering such funds to the Alien Property Cus- 
todian, to receive a refunding bond required by Legacy Act, § 5, that 
statute giving way to the provision in Trading with the Enemy Act, § 7 
(e) (U.S. Comp. St. 1918, § 3115¥2d), declaring that any payment or 
delivery of money or property to the Alien Property Custodian shall be 
full acquittance for all purposes of the obligation of the person making 
it to the extent of the same. On the subject of the argued peculiar rights 
of the brokers as attorneys-in-fact of the alien children the Justice most 
pertinently remarks: “What the principals could do the attorneys in fact 
may do. What the principals are entitled to receive their attorneys in 
fact, as their representatives, are entitled to receive. But it seems too 
plain for argument that the rights of the attorney cannot be superior to 
those of the principal. The stream cannot rise higher than its source. 
If the principals are entitled to receive these funds from the trustees, the 
attorneys are, because they stand in the place of the principals; if the 
principals are not entitled to receive these funds, their attorneys are 
not, for they are mere representatives of the principals, only entitled to 
receive for them what they personally would receive except for the fact 
that they had created attorneys to represent them. If the principals are 
barred by the Iederal statute from the present receipt of the moneys held 
for their benefit by the complaining trustees, their attorneys in fact are 
equally barred. If the Alien Property Custodian is entitled, as against 
these alien enemies, to the present possession and custody of these trust 
estates, that right is equally complete against any person who stands in 
their shoes.” [:lementary principles surely and yet not always well un- 
derstood by everybody. 

At last the decision is that so far as New Jersey is concerned, its 
women, who are qualified by age, residence, etc., shall be entitled by law 
to go to the polls and vote; to be put up for public office at primaries and 
to be holders of any office to which they can be elected. We have long 
foreseen this national issue, though not approving of it. It is bound to 
come and very shortly—this year we think. There is no time now in 
New Jersey to argue reasons for or against the proposition. It will be the 
law, by a Constitutional Amendment, and the people of the State will obey 
it. As to its effect, that remains to be seen. It can scarcely forebode the 
return of the saloon in politics; will it purify politics and improve home 
life, and will it give us a better country? We shall see. 

Police Chief Kiely, of Plainfield, made a public statement soon after 
New Year’s, that the granting of saloon licenses, in his opinion, is a thing 
of the past; that in his city there have been not over half a dozen cases 
of drunkenness in the city Court; that there was, during holidays, “a 
marked absence of the customary celebrations, accompanied by heavy 
drinking, which resulted in general disorder, misery and suffering.” The 
local newspaper, in publishing this, added: “The merchants in the city 
all agree that the holiday trade this year was the heaviest for a long 
time, and they attribute this in a large measure to the fact that because 
many people have not spent their money for liquor they had just that 
much more for other things.”” About the same time the Police Judge of a 
Long Island city resigned as his Court had, practically, nothing to do. 
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Similar resignations are reported in Western places. A very natural 
result, and one for which, we predict, our whole country will be thankful 
in the years to come. For the saloon there ought to be no defender, how 
ever much there may be said about the medicinal quality of aleohol in 
“flu” times. 

The tinal result) (as we presume the decision recently made will 
be appealed) im the case of Baldwin Lumber Co. v. Locals 560, ete. (La 
bor Unions), lately before Vice-Chancellor boster, will be awaited with 
much concern by both employers and employed in this State. The de 
fendants went on strike as a challenge to the employment of non-union 
workers, and the complainants, fifteen large business concerns in Tfudson 
county, for the most part dealing in building materials, filed a bill to en 
join the defendants “(1) from promoting, encouraging, directing or pat 
ticipating, in any manner whatever, in the strike against the complaimants ; 
from contributing money or advice, toward the success of the strike. (2) 
From advising with, participating im, encouraging, persuading or con 
sulting with striking employes of the complainants, or others, with the 
design of securing agreements from complainants by which they agree to 
employ none but Union labor.” Toward the close of the prayer in the 
bill it is asked “that it may be adjudged and decreed that the agreement 
set out in this bill, which defendants seek to have complainants sign, are 
illegal and void and contrary to public policy, and that the defendants 
are engaged im an legal conspiracy ; and that the complainants be allowed 
damages against the defendants, to be assessed by the Court.” The solici 
tor for the injunction sought is ex-Vice-Chancellor Lane, of Newark. 

As usual the Legislature calendar has been filling up with bills to 
increase official salaries, some of them, possibly, needed, but most of them 
unnecessary. This 1s not the way to reduce the top-heavy expenditures of 
the State and cannot meet with popular approval. The influence of these 
bills, which are sure to be passed, will be felt in many lines besides those 
directly affecting taxation. 

Ordinarily mob law in the South or West has spent its force in hang 
ing a man who was thought to be guilty of murder, and whom it believed 


might not get his desserts in the Courts. But it has remained for a 
Louisiana mob to take hold of a juryman and treat him to an imaginary 
justice. A dispatch from Monroe, La., of Jan. 30th, said: “Because a 


juryman failed to agree to a verdict of guilty in the case of Alvin Cal- 
houn, negro, alleged confessed slayer of N. E. Arnold, a young white 
farmer, a mob publicly whipped the recalcitrant juror and then dipped 
him in a mud hole, at Tallulah, where the trial was held. After his chas- 
tisement the mud-covered juror returned to the jury room and agreed to a 
verdict of murder in the first degree. He then was ordered to leave town 
by a delegation of citizens.” It is a fine commentary on the state of things 
in Louisiana—if it be true. 





Among some interesting articles in our exchanges we may call atten- 
tion to two in the “Minnesota Law Review” for February. One is “The 
Constitutions of the United States and Canada,” making a comparison 
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between them. It answers many questions that arise in the minds of some 
American lawyers either through curiosity or real interest, and is from 
the pen of Justice Riddell, of the Supreme Court of Ontario. The other 
is on “The International Status of the British Dominions with Respect to 
the League of Nations,” and contains a great deal of thoughtful comment, 
even upon the position of the United States Senate toward joining the 
League. 


We have heretofore had occasion to praise the straight-forward and 
able policies of one of the Mi tyors in this State. When he says anything 
to the members of Council it is said in plain language and invariably 
rings true. He believes in proper expenditures by his city, but also in 
proper economies. Recently he disapproved of large additions to the 
municipal budget, and, in closing his message to Council, said: “The 
economic situation throughout the country can be bettered only by the 
application of economy and thrift. We are told that more must be pro- 
duced and less spent. In this everybody must do his part, including 
governments. Mounting taxes have as much as anything else to do with the 
high cost of living, and should be held down instead of justified by the 
high cost of living.” This is sound sense. Such a man should be in the 
Legislature to denounce unnecessary salary raises. It is needless to say 
the man is Mayor Calkins, of Plainfield. If the Council did not agree 
with him more’s the pity. 


HON. GILBERT COLLINS. 


Galbert Collins, a leader of the Bar of this State for many years, 
and for six years an eminent Justice of the Supreme Court, was born 
at Stonington, Connecticut, on the 26th day of August, 1846, and died at 
his home in Jersey City on the 29th of January last. Daniel Collins, the 
earliest paternal ancestor of Judge Collins of whom we have any informa- 
tion, came from England two centuries and more ago, and, after a short 
stay in Massachusetts, settled in New London county, Connecticut. One 
of the descendants of Daniel was an officer in the patriot army during 
the Revolutionary War. Other descendants, the public records and 
tradition tell us, took part creditably in the affairs of the town and State. 

Judge Collins passed his childhood and youth among people of ste: dy 
habits, in his native town. Realizing the limitations of his opportunities 
there he prepared for Yale, and entered, in the year 1862, at the age 
of sixteen. The death of his father made it necessary for Gilbert to 
abandon his ambition for a college course, and in the following year the 
family moved to Jersey City, where the father had left some business in- 
terests. For a time it is said he found employment in New York, and in 
1865 was so fortunate as to enter the law office of Jonathan Dixon, then 
a young lawyer destined for an honorable career both at the Bar and on 
the Bench of our State. In February, 1869, Collins was admitted to 
practice as an attorney, and three years later as a counsellor. On the first 
of January, 1870, he entered into partnership with his legal preceptor, 
and the firm of Dixon & Collins soon took rank among the leaders of the 
Bar. 

In the early part of 1875 Dixon was appointed to the Bench of the 
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Supreme Court. In july of that year Collins entered mto partnership 
with the late Charles lL... Corbin, one of the most studious and profound 
lawyers who ever practiced at our Bar The busmess of the firm of 
Collins & Corbin mereased steadily. In r88&t the late Witham HH. Corbin 
roamed the firm; other members of the Bar were added as its” fame 
mereased and its business grew larger, and for many years these admuir 
able owyvers and citizens labored together m= much of the important 
litigation and im many of the public movements of the times 

ln the preparation of causes Collins was careful and imdustrious, and 
resourcetul m the conduct of trials. Otten when the tide seemed to be 
running agamst him his alert mind would discover a novel view of the 
issue mivelved, Which he would present and uphold before the Court and 
jury and otten successtully. Hlis manner was not aggressive, but plausible 
and convinemyg, and his obvious tairness and well-known mtegrity com 
mended lis arguments to all whe were called upon to decide the question 
in clispoute \ithough he appeared in the Courts almost constantly im 
term time, he attended to a great deal of business m his office that did not 
require litigation. Many trends and chents, or rather triendly chents, 
ht | advice in the management of their atfairs, and his moderate 
charges encouraged that practice, so that much of lis time was employed 


ending to matters of miner importance. As he approached the age 

seventy, When at began to appear that he needed relaxation, a triend 

1] o charge more and work less. -le declined to concur im the 

suggestion, saving that manv oof his chents had befriended him m= the 

early vears of his career, and if he should merease his charges or decline 
heir business they would think him ungrateful. 

While at the Bar Collins took part as a Republican in political agita 

~ but in matters of local concern he preferred to act independently. 

() S] ly he consented to run for office when there was no chance of 

election, but im i884 he was elected Mayor of Jersey City by a popular 


His official powers, however, were not extensive, and there- 
~ capacity for usefulness could not be fully employed, but within 
P his opportunities his administration was highly com 


ns’ career as a lawyer and in public life clearly indicated his 

ness for judicial office, and, fortunately, he was willing to serve the 
State for a time on the Bench. He was appointed by Governor Griggs to 
the Supreme Court in March, 1897, and resigned in the early part of 1903, 
about a year before his term would have expired. One of his reasons for 
resigning illustrates a charming trait of his character. While in judicial 
thee he was addressed on the Bench with formality and elsewhere with 
reserve, as if he were a man apart. To be addressed with the remark, 
lf your Honor please.” prefaced by a bow, was too much of a change 
from “How are you, Collins,” a salutation which he always enjoyed. He 
longed to get back to the Bar, where he might again mingle familiarly with 


While on the Bench Judge Collins wrote thirty-nine opinions in the 
Court of Errors and Appeals in cases on error, and twenty-seven opinions 
n appeals from Chancery. He also wrote one hundred and thirty-four 
opinions in the Supreme Court: two hundred in all. These may be found 


in volumes 60 to 69 inclusive of the Law Reports, and 55 to 64 inclusive 
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of the Equity Reports. He wrote eleven dissenting opinions, and one 
opinion concurring. OF the one hundred and thirty-four opinions that 
he wrote in the Supreme Court, only five were held to be incorrect in the 
Court of Ierrors and Appeals. 

Among the opinions of Judge Collins which he looked upon with the 
vreatest satisfaction after retirmy from the Bench were those written im 
the following cases: Allison v. Corker, 67 Law 596; Lang v. Lang’s 
ex’r., 57 Eq. 325; Lacey v. Dobbs, 63 Iq. 325; Campbell v. Supreme 
Conclave Heptasophs, 66 Law 274; Atlantic City R. RK. Co. v. Goodin, 
62 Law 394; Hermann v. Guttenberg, 63 Law 616. Space wall not per- 
mit a summary of the questions considered and conclusions expressed 
in those cases, but no doubt his friends will be glad to turn to a as 
specimens of Tits judicial style. 

In the year t&gg Rutyers College in recognition of his standing as a 
citizen and Judge conterred upon him the degree of Doctor of Laws. 

During the years that Judge Collins was on the bench the busines 
that had been established by Dixon & Collins, and by Collins & Corbin 
was carried on by Charles L.. and Wilham tl. Corbm, and the jumior meimn- 
bers of the firm under the name of Corbin & Corbin. \Vhen the Judge 
retired in January, 1go03, and re-entered the tirm the name of Collins & 
Corbin was restored. Equipped with twenty-eight years’ experience at 
the Bar and six years on the Bench, Collins resumed practice with the 
ame industry and energy as in former years. Close attention to busi- 
ness, Which may have been necessary in carly lite, became a tixed habit of 


1 


his later years. “Towards the close of his Ife friends often advised 


to relax his efforts and reserve his strength, so that he might enjoy at case 
the honors he had won in lis long and useful career, but he resisted their 
importunities. No doubt his burdens were increased by the death of 


harles 1. Corbin in igtt, and of William Hl. in the following year, and 
he could not lay them aside. Besides, he probably felt that he could not 
make a better use of his life than by helping his friends, whose good 


opinion he coveted and enjoyed, 


Judge Collis came to the bar at cm time when se hoes manner and 
declamatory style of American lawyers had passed a The methods 
by which Wirt and Webster, and Rufus Choate, had stir red the minds of 


Courts and juries still lingered as a tradition only, with no attempt at 1mi- 
tation. Collins had none of the dazzling virtues or faults of the conspicu- 
ous advocates of the old school. He looked on the drama ot a common 
law trial with kindly curiosity and regard for the actors and was inclined 
to extend his sympathy to the loser. He won the esteem and sometimes 
the affection of his antagonists even while they still had a paintul recol- 
lection of the variety and success of his attacks 

The memory of his achievements at the Bar and 
Bench will endure; but the recollection of the endearing qualities of his 
personality, his quick kindliness, the pleasure he derived by helping other 
members of the Bar less learned or less skillful, his delight in their good 
work and his large capacity for unselfish joy, will remain vivid as long 
as his friends shall survive. It has been truly said of Gilbert Collins that 
he was the most human of lawyers. 

rom the time when Collins set out as a youth to seck his tortune, 
until the day of his death, he took no step backward. The tine traits of 


his worl 1 6th 
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character that won for him success and troops of friends were but devel- 
opments of his good nature. There was nothing artificial about him. 
Kaithful in all things while he lived, he passed away mourned by all who 
knew him, and was laid at rest amid the scenes of his childhood. 
RANK BERGEN. 
Newark, N. J., Feb. 19, 1920. 


DEFENDING CONSTITUTIONAL GUARANTEES. 


The American Republic is founded upon the doctrines of the in 
ahenable rights of man and State sovereignty. The imalienable rights 
of man imelude, tirstly, personal rights, which are rights to life, liberty and 
the pursuit of happiness; secondly, property rights, which are the rights 
to own and manage property; thirdly, contract rights, which are rights to 
contract and be bound by contract; and, fourthly, governmental rights, 
which are rights to have over all a government organized to protect ac- 
erued interests, and to maintain a rule by majorities. Under our Republi- 
can form of Government, we have made the State the organic unit of 
majorities, which unit is susceptible of sub-divisions, with fixed boun- 
daries. We can not destroy distinetions between constitutions and statu 
tory enactments without merging all in a process of federalization; we 
cannot surrender to the Federal government rights reserved to the States, 
without destroying the identity of the States; and we cannot make all 
Federal rights coimeident with all State rights, without destroying our 
present form of government and forming one centralized power. 

The question is, whether State sovereignty and = the inalienable 
rights of citizens of the United States shall continue fundamental Ameri- 
can doctrines, or whether majority rule in America can be irrevocably 
removed trom future generations. 

The object of complex civilization is to preserve the freedom of in- 
dividual development, protecting all citizens and groups of citizens from 
aggression. The true expression of government is always emphasized in 
the protection, extension, and development of industrial combinations, 
and, as it is understood and practised, simply seeks to maintain. the 
authority and power of fundamental inalienable truths, upon which all 
successful rule is operative, and which contain the vital merit of all 
equitable justice of action and reaction. These fundamental tenets of 
order we can neither enact nor repeal, but merely emphasize and build 
upon, and whe never statutory law has performed its temporary function, 
it can consistently be repe: aled, and the unwritten law remains unchanged. 

Permanent injury to a community always arises whenever any law 
of special privilege is forced even upon a minority ; political and legislative 
charity may seem a most evasive, undefinable characteristic of legislative 
emort, vet that is what we need most today; with our boundless wealth 
and incomparable industrial opportunities we need to keep the apex of 
cumalative 4 authority in the hands of the firm, conscientious, central, con- 
trolling power, unfettered by restrictive law, and unamenable to punish- 
ment for the supremacy of fundamental constitutional precepts over 
statutory enactments. 

\e cannot wipe out institutions as the schoolboy with sponge and 
water cleans his slate, for the inalienable rights of man are unchanging, 
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and omni-operative, recognized, fundamental axioms, and as two and two 
always make four, so these standards of justice never change. Wisdom 
and authority are always the same, only the local conditions change, and 
the most important duty of legislative bodies is to protect all legitimate 
industry, trade and commerce from sudden popular whims and fancies. 
Leadership must be capable, understanding, and beyond corrupting in- 
fluences, to bestow upon the governed such righteousness as exalteth a 
nation: envy must be discouraged; obedience must be taught; and the 
sound, working, old-fashioned principles of simple attention to business 
must be promulgated, to make the paths of duty straight and free to all. 

Will we not admit that we have in our free institutions the summum 
bonum of righteous rule, and that no government can under any possible 
circumstances be successful unless founded upon these same free in- 
stitutions? Men become infatuated with thoughts divergent from our 
liberty, because of the divergency, and not because of independence and 
freedom from restramt. We must preserve to future generations, under 
majority rule, the rights of experiment and decision, and not fetter future 
legislative bodies with irrevocable restrictions, destructive of regulative 
rule hy majority vote. 

It is the work of republics to emblazon in golden characters upon the 
chronicles of human events the rights of man, the co-operation of all for 
the common good and welfare of men everywhere. 

We have four great safeguards of American liberty: First, the Con- 
stitution of the United States, an instrument existing only to express the 
terms and conditions of the more perfect Union of States, which Union 
exists to preserve to each State and to its people, State sovereignty, the 
inalienable rights of man, and a Republican form of Government; second, 
the system of Federal statutes, susceptible to change under a majority rule 
by representation, to provide adequate extension of police protection and 
guardianship over interstate welfare ; third, the State Constitutions, which 
define the fundamental precepts of the Republican form of Government 
guaranteed to each of the several sovereign States; and, fourth, the State 
statutory law, which, under systems of majority rule, forms the great 
network of regulative law over the nation. 

All these parts of the structure of our Republic are equally essential 
and have independent functions, and we cannot with safety enter upon 
a process of destruction of the distinctions between these independent 
fields of Government expression. 

ELRoY HEADLEY. 

Newark, N. J., Feb. 3, 1920. 


“OUT OF THE EMPLOYMENT.” 

Probably no set of words in the Compensation acts, or in any other 
statute for that matter, is likely to give rise and has already given rise to 
more litigation than the phrase “arising out of the course of employ- 
ment.” The refinements possible in construing these words are almost 
infinite and the field of discussion is attracting the metaphysicians and 
other word twisters until the ordinarily clear thinker is almost prepared 
to admit the need of a strait jacket and a padded cell. 

To begin with let us consider an early case often cited and likely to 
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be reparded as a leading case; to-wit, the case of Warner vo Couchman, 
bo K. (tort), tN. BB gst, t Nevligence and Compensation Cases Anno 
fated 5! 

Phe tacts am this case were exceedingly simple. A driver of a 
bakery wagon, while delivery bakery yoods to retail customers on a very 
vold day, suttered severe and permanent myury to his right arm by reason 
Of having at trostbitten. bt appeared that this particular arn suffered the 
myury by reason ot the driver beim compelled to pull off lis glove at 
frequent mtervals to make change tor the customers 

Phe main question over which much pray matter was expended was 
Whether this acerent arose “out ot and im the course of the employment 
Phere was, ot course, no doubt that the accident arose “i the course” 
ot the cmiployment, but atter much Libored reasonimy, as it appears to ts, 
the Court ot Appeals tinds that the particular accident did not arise “out 
of” the employment, sumply because the imyury suffered was one to which 
a lirge section ot the population, whose occupation is out-ot-doors, ts ordi 
narily exposed 

It this reasommy is to be accepted by the Courts im this country, 
then, mideed, will the great and beneficent purposes of the Workmen’s 
Compensation Nets be deteated. lor the great underlying sociological 
idea a such legislation is to require the master directly and society in 
directly to compensate such servants who, by reason of their employment, 
are subjected to unusual hazards and who while thus serving their mas 
ters and society sutter ano injury which atois not fair nor just that they 
should bear alone 

Surely it ois mot a proper argument agaimst a servant’s claim for 

that other servants im other employments are exposed to 


he 


compen thon 
the same hazards, at least not it such hazard is iereased by reason of the 
peculiar nature of the employments 

lhe dissenting opimion of Lord Justice Fletcher Moulton, im the 
Warner case, ts so clear and convincing that we venture the following 
quotation, which is worthy of being caretully considered by the Court 
when confronted with a question of this character. Justice Moulton said 

“The pudement of the learned Judge of the County Court shows that 
he thought himselt permitted, and even bound to compare the man’ 
employment with other employments im order to ascertain whether the 
irose out oof the applicant’s employment. “To my mind this ts 


C4 

nyt? Phe law does not say ‘arising out of his employment 
ind out of that employment only” Other employments have nothing 
whatever to do with the question. \ shepherd who has to bring im hi 
sheep in a snowstorm, and sulfers frostbite and loses his life thereby, 
is the vietim of an accident arising out of his employment none the les 
because a railway guard or a night watchman or a postillion might be 
equally exposed to the weather. The comparison of one employment with 
nother is to my mind wholly illegitimate. But when we deal with the 
effect of natural causes attecting a considerable area, such as severe 


weather. we are entitled and bound to consider whether the accident arose 
out of the employment or was merely a consequence of the severity of 
the weather to which persons in the locality as such and, whether so em 
ployed or not, were equally liable. If it 1s the latter, it does not arise ‘out 


of the employment,’ because the man is not specially affected by the 
severity of the weather by reason of his employment.” 
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ae 


Accidents occurring by reason of natural conditions, as rain, cold, 
heat, lightning, wind, water, fire, ete., are usually those that give the 
vreatest. difficulty. But the problem is not solved by referring to the 
universality of the general natural conditions that bring about the injury, 
but solely by the consideration whether the particular employment render- 
ed the injury from natural causes greater than if one had not been engaged 
in such employment. 

Thus, the most uncertain active force in nature is probably the 
lightning. Nobody within the area of the storm: ts exempt. Yet even 
in the face of a force so indiscriminate in its action the Courts of Ieng- 
land have already announced distinctions which they seem to have 
ignored in the Warner case. 

Thus, in Kelly v. Kerry County Council, 42 Ir. lL. T. 23, the Irish 
Court of Appeals held that a man, working on the roads, who was struck 
by lightning was not injured by reason of an aceident arising “out of” 
his employment. On the other hand, the English Court of Appeals, 
Andrew v. Failworth Industrial Society, 2 WK. B. 32 (1go4), held that a 
bricklayer, working on a high seatfold, is subjected to greater danger 
from lightning, by reason of his position, than one on the road and was, 
therefore, entitled to compensation for myjury resulting from being struck 
by lightning. 

The law in these cases, as all other cases, follows in the wake of 
cience and where science discovers that dangers from the operation of 
natural forces are imereased by certain occupations, or by reason of a 
person being in certain positions, the law wall, and should, give effect to 
such distinetions. Thus, woodmen, workers on electrical lines, or steeple- 
jacks, may very well be regarded as being exposed to greater dangers 
from lightning, by reason of their employment, than other persons, even if 
such increased hazard is impossible to estimate. 

If such distinetions can be drawn as to a natural force so indiserim- 
inate in its action as lightning, they are surely warranted in cases where 
the accident ts occasioned by natural forces, whose operation 1s better 
understood and danger from which is more easily avoided. 

Thus, heat and cold are common and complementary forces of na- 
ture, Whose laws are well understood. Thus, a man who is compelled 
by his employment to paint the side of a ship on a hot day in the tropics 
is not to be denied compensation simply because other men in other 
occupations were similarly exposed. [It was so held in Morgan y. The 
‘Zenaida,” 25 Law T. Rep. 4460 (1909). So, also, it would seem to 
follow if one is compelled by his occupation to work out-of-doors when 
the weather is severely cold he is not to be denied compensation simply be- 
cause certain others may be exposed to the same hazard. 

The sole question in all these cases would seem to be, does the 
servant's employment expose him to a greater hazard by reason of the 
operation of natural forees than the community in general? If so, the 
accident clearly arises “out of” the tiated -Central Law Journal. 

A taxicab company which holds itself out as ready to receive and 
transport all who apply for passage and are ready to pay for the service 
is held a common carrier in Carlton v. Boudar, 118 Va. 521, 88S. E. 174, 
4 A. L. R. 1480. 
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McCRAN, ATTORNEY-GENERAL (WILLE, RELATOR) v. LORD et al. 


(No J. Supreme Court, Heb. Oo, b9e0) 
Syllabus by Court 


Hoalsh tet) Mayor of Munterpality falling Vacanc\ 1 ‘The rizht of the «dy 
rector of the Department of Revenue to act as Mayor ot a munmrernpality im case ob a 
vacaneyvon that offee, under the statute relating: to the povermment of munmrerpalitre 
commonly called the Walsh Act, does not become a tised right tor the unexpired 
fermoot aretiame Mayor, but ceases when the vacancy is tilled by the election ot a 
new presiding: offteer 

When the presiding offer resins as a Commissioner and his successor 1 


elected by the people, he does mot become Mayor unless the Commissioners elect 
him as pressing: offtees Phey have the reht to choose such officer trom ats men 
bers when a vacaney occurs, m which event the vacancy ceases and the person so 
chosen becaornn e\ othe te, Maven 


Case of Thomas | MeCran, \ttornmey (seneral, on the relation of 
Herman |. Wathe, Relator, agamst Walla \. lord and brank J. Mun 
rav, Detendants 

Oy) demurrer by each defendant m quo warranto to determime which 
is entitled toa exercise the office of Mayer of the eny of Orange. Arpued 
Nov. Ferm, tata, betere Justices Trenechard and Bergen 

Mero thomas Fo MeCran, Attorney-General, and Mr. Walliani A 
Colhoun tor Relator 

lessrs. MeCarter & English for demurrant, William) A. Lord 
Messrs. Pitney, Harden & Skinner for demurrant, frank J. Murray 


BieRGEN, J Phe relator tiled an information im the nature of a 
warranto calling upon both defendants to answer by what right they 
pectively clatmed to exercise the office of Mayor of the city of (orange 


l] information sets out that one Daniel FF. Minnehan and three 
others were, on Mav 1 }. 1gtS, duly elected ( onmnissioners of the city ol 
Orange under the Act approved April 25, 191i, entitled “An Act relating 


ind providing for the government of cities, towns, town 

~. Villages and mumeipalities governed by boards of com 
mprovement commissions in this State” (First: supplement 

CS. io8t): that Minnehan was, at the first meeting of the Com 
hosen to preside at all meetings and thereby became Mayor 

he statute; that Frank J. Murray, one of the Commi 
same meeting designated as Director of Revenue and 


Finance: that August 5, ro1g, Minnehan resigned his office of Commis 
stoner, and at an election held September g, 1919, William A. Lord wa 

cted as a Commissioner to till the vacancy caused by the resignation 01 
Minnehan; that September 16, 1919, the Commissioners adopted a reso 
ition and chose Lord as presiding officer, Mayor and Director of the 
Department of Public Affairs, since which time both Murray and Lord 


as presiding officer and Mayor. Both have demurred 

nformation. Lord claims that by his election to the vacancy as 

mimussioner he succeeded to the Mayoralty vacated by Muinnehan, or, 

if not, by virtue of his designation as director of the Department of Pub- 

Affairs. Murray claims that as vice-president of the board he became 
presiding officer and Mayor for the unexpired term of Minnehan. 

TI lurray is not sound in law. He never was chosen 
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vice-president of the board or its presiding officer, but was only such ex- 
officio, as director of the Department of Revenue and Iinance, the statute 
providing that such director shall be vice-president of the board, “and in 
case of vacancy in the office of Mayor shall perform the duties of that 
office.” The statute does not confer on him the office of Mayor, but 
imposes the duties of the office in case of vacancy. When that condition 
ceases no vacancy exists. 

The only question renmuning 1s does a vacancy appear by the facts 
contained in the information, which are admitted by the demurrer? There 
is nothing in the claim of Lord that he became Mayor by his election as 
Commissioner. ‘The board was free to choose any of its members to that 
position, Nor does the fact that he was designated by the board as 
Director of Public Affairs help him. There is nothing in the statute pro- 
viding that his selection as Director of Pubhe Affairs creates him Mayor. 
The converse of this is the fact, for the statute requires the board to 
choose a presiding officer, who shall be designated Mayor, and it 1s by 
virtue of his selection as presiding officer, with the designation of Mayor, 
that he becomes Director of Public Affairs, while the vice-president be- 
comes such because of his selection as Director of Revenue and Finance. 
The board in case of vacaney in that office may choose a presiding offi- 
cer, and he becomes thereby Mayor for the unexpired term. There was 
a vacancy in the office of presiding officer and the board had the right to 
fll it, which they did by appointing Lord, who thereby became Mayor for 
the unexpired term, 

The case of Woolley v. lock, g2 N. J., 665, is not applicable, for 
there the board attempted to create a vacancy by ousting the presiding 
officer during the term for which he had been elected, and manifestly they 
could not do that, for they had no power to create a vacancy for the pur- 
pose of filling it. In the present case there was a vacancy created by 
the act of the presiding officer, and the statute provides who shall act dur- 
ing such vacancy only 

The demurrer of Murray should be overruled and that of Lord sus- 
tained, the result being judgment of ouster against Murray with costs. 


O'SHAUGHNESSY v. PASSAIC VALLEY SEWERAGE COMMISSION. 
(N. J. Dept. of Labor—Workmens Compensation Bureau, Feb, 1920) 


Workmen's Compensation—Inspector of Caissons—Total Disability as Result of 
“Bends.” 

Case of Patrick O'Shaughnessy, Petitioner, against Passaic Valley 
Sewerage Commission, Respondent. Petition under Workmen's Compen- 
sation ect. 

Mr. Isidor Walisch (of Kalisch & Kalisch) for Petitioner. 

Mr. James EK. M. Taws (of Lindabury, Depue & Faulks) for Re- 
pondent. 


GOAS, Deputy Commissioner: This is a proceeding under Chapter 
149, P. L. 1918, known as the Workmen's Compensation .\ct. The only 
question in dispute is whether the petitioner suffered an accident arising 
out of and in the course of his employment with the respondent. He now 
has a complete paralysis of his limbs, which has not grown better since 
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the date of the alleged accident, and he is suffering: from a permanent 
and total disability Phere remams, therefore, only the question of 
whether the petitioner has mtroduced such testimony as wall yustify a 
finding that bis condition is the result of an accident arismye out of and im 
the course of bis employment No testimony was mtroduced im support 
of the respondent's contention, that there was no accident within the 
meanmye of the Woorkanen'’s C onipen ation Vet, and the defense rests 
solely upon the absence of any evidence by the petitioner sufficient to sat 
isty the requirements of the statute herembetore adverted to 


Mrietly, the facts are these. The petitioner was employed by the 
respondent and om reeeapt of wages of one hundred and seventy-five dol 
lars (S055) a month, as ano ispeetor to pass upon the work of the 


Charles Lhaskin Construction Company, which latter Company was domy 
certam work mi the carssons or shatts at Greenville, New Jersey, pursu 
ant to his contract with the respondent. “The petitioner's position required 
hin to enter the carmssons from time to time, of which there were two, 
designated north and south eaissons, to pass upon the work done by the 
contractors emploves before such work could be accepted and they could 
continue on with other work 

lo enter the carssons it was necessary to descend an elevator and 
ut some distance where these shafts were sunk. ‘There is no 
question but that, previous to September 13, 1gi&, the petitioner, from: all 


t] en walk ( 


appearances, enjoved good health and was sound in body 

On September 13, tar8, the contractor's men were doimg their work 
in the catssons at a level where the air pressure was twenty-nine pound 
to the square mel This pressure was shown by a gauge. Usually there 
Was one inspector m addition to the petitioner and these two alternated 
in the mspeetion work. On the above date, at 12 A. M. midnight, how 
ever, the other mspector was not present. There was no one to substi- 
tute for him, which left the petitioner as the only mspector on the job 
The petitioner’s shift started at 12 A.M. midnight. The evidence clearly 
shows that some time between 12 and 1 A. M. the petitioner was called 
to visit one of the caissons for the inspection of certain finished 
work, and returned to the surface or the fresh air about 1.30 A. M 


Somewhere before 2A. M. he was again called upon for the same pur 
pos Though the testimony differs slightly as to the precise time he 
went down and came up, still there is no question that less than one hour 
elapsed between his return after his first inspection and the time when he 
vas called upon to make the second inspection. The work below could 
not continue until such inspection had been made. 

\iter the petitioner returned from the first inspection, he showed 
bsolutely no signs of anything wrong nor to be suffering from any dis- 


But, upon his return to the surface after the second inspection, 
he was in such a disabled condition from a paralysis of his lower limbs as 


require aid in getting out of the elevator and into the fresh air. It is 
claimed that the petitioner was suffering from a condition called “Bends, 
which is commonly known as “Caisson.” While this condition 1s very 


often the result of the occupation, still this fact does not exclude the possi- 
bility and the greatest probability in this case, that the above condition 
was brought about by an accident within the provisions of the Workmen's 
Compensation Act of 1911, Chapter 95, as subsequently amended and 
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nt ? supplemented An aceident 1s defined as a “fortuitous happening or mis- 
of hap, something unforeseen.” Be fore passing to this phase of the case, 
a however, it becomes necessary to examime Chapter r21, P. LL. 1914, cover- 
in) ing “Employment of persons im Compre sed Air.” No doubt this statute 
mrt Wis passed for the very purpose Ol protecting caisson workers by reason 
lhe of the experience that the laborers had in this kind of work. The statute 
46 provides a minimum interval or rest period between the working periods 
it in the caisson, and the rest period provided, for persons working under 


pressure between twenty-one and thirty pounds to the square inch, is one 
he hour 





» The evidence clearly indicated that the pt titioner was allowed some- 
lie thing less than one hour between his return after his first inspection and 
iu when he was called down to make the second inspection, 
u ‘ Dr. Boyle, a witness produced by the petitioner, characterized the 
ed petitioner's condition to be that of a permanent and total disability as the 
0, results of “Bends”; and he defined this term as “an affection of the cen- 
lie tral nervous system.” After bemy apprised of the petitioner's previous 
id history and what occurred on the night in question, he was clearly of the 
opinion that the petitioner’s system had not had sufficient relaxation from 
nid the mereased air pressure in the caissons before bemg called upon to 
ne return to it. 
all \n occupational disease is one which atfeets a laborer in the ordinary 
followmy of his occupation irrespective of outside influences. But where 
rk an extraordinary risk develops, something which is not contemplated in 
d the ordinary pursuit of his labors and without which, as far as the evi- 
re dence goes, the condition from which the injured is now suffering, would 
ed not have developed, a finding of “Occupational Disease” could not be 
W supported by the evidence. | am, therefore, of the opinion that the evi- 
ti- dence clearly demonstrates that the petitioner's condition was brought 
ty about because he was obliged to return to the increased air pressure with- 
‘ly out sufficient rest or relaxation from high air pressure. 
ed I cannot avoid the conclusion, therefore, that the disability, total in 
ed character and permanent in quality, from which the petitioner is now suf- 
\I fering, is the result of an accident arising out of and in the course of his 
1 employment with the respondent, and, therefore, under the statute, he 1s 
he entitled to compensation at the rate of ten dollars ($10) per week for a 
ur period of four hundred weeks. ‘This being an unusual case and one of 
he | novel impression, after a careful examination of the important points 
ld 4 involved, I have determined to allow petitioner's counsel a fee of two 
hundred dollars, ($200), to be paid by the respondent in addition to the 
ed costs now allowed by statute. Counsel may prepare a determination of 
1s- facts and order to conform to these conclusions. 
MM, 
as . : 
is A statute making the owner of an automobile lable for injuries done 
$,° by his bailee in the use of the car, while in the performance ot the owner's 
Ty business, is held to apply to vehicles driven for pleasure as well as promt in 
S1- the Connecticut case of Wolf v. Sulik, 106 Atl. 443, annotated in 4 A. L. 
on R. 356. 
ns 
nd 
> 
i 
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IN RE PUBLIC SERVICE GAS COMPANY. 
(Roard of Publie Utility Commissioners, dam 28, bo920) 


Increase of Capital Stock of Corporation Appropriation of Amortication 
Uneapttaliccd Plant lvpenditures 


In the matter of the Appheation of the Pubhe Servier Gas Company 
for approvalol the issuance of $740,000 of capital stock 
Mero. 1) TL. Gailmour for the Petitioner 


Phe BOARD: Tn this appheation the petitioner, Publie Service Gras 
Company, asks the Board’s approval of the issuance of additional capital 
stock to the amount of Sp yo,oo00, par value Of the proceeds therefrom 
Froo8s1.so is stated to be required to remmburse the Company for the 
excess of its fixed capital expenditures over the amount of the proceeds 
of its prior issues of capital stock, cash and securities received to apply 
against comstruction, and real estate mortgages outstanding on Decem 
ber 31, tar, and the balanee tor rembursement of the Company's net 
fixed capital expenditures to be made subsequently to that date, which are 
estimated to amount to approximately S700,000 at the close of 1OLY. 

In arriving at the above $1o0851.50 uncapitalized expenditures on 
December 31, tar&, the Company deducts from the total of the balances 
mois tixed capital accounts, excluding items for which the Board has 
previously disallowed the issuance of capital stock, the total amount of 
capital stock issued for construction purposes, the amount of outstanding 
realestate mortgages, advances trom: outside parties m ard of construction 
and the proceeds trom the issuanee of bonds of lessor compamies. No 
deduction is made, however, for any portion of the balance im the reserve 
for accrued amortization ot capital, which, on December 31, 1gi8, wa 


Sye2.032, and which is estimated to be $636,000 a vear Tater 

lor some vears, with the exception of 1o17, the appropriation 10 
mnortivation of tixed capital was made on the basis of two cents per 
thousand cubie feet ot iis sold In 1QI7 the Company appropriated but 
one-half a cent on sales of 13,010 864.832 cubic feet of gas sold ‘The 


deticieney in the appropriation with respect to the usual two-cent appro 


priation ts, therefore, one and a-half cents on the sales of 13,610,864,832 


cubte feet of gas, which ts S204.162.06 deticieney. Tf this be added to the 

So30,000 before mentioned, the total may be taken as approximately 
SS ; 

Mint of money represented by the balance in this reserve 

| i a separate fund, becomes avatlable for use a 

‘ capital or for meeting fixed capital expenditures, and to. the 

xtent that it is not required for the former purpose it should be used for 

he latt With the exception of one year, the balance in the Company's 

“d amortization of capital did not vary greatly during 

t! irs ending December 31, 1917, on which date it was less than 

$2 Inasmuch as in the following year the Company sought and 

btained tl i ls approval of the issuance of $750,000 capital stock 

I ‘king capital, it is to be presumed that the balance in 


ime formed a part of such eapital, and if it had 

calculating the amount of uneapitalized plant expendi- 
December 31, 1918, the Company would have asked permission 
stock for working capital. 
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During the year 1918 there was a net increase of $256,000 in the 
Company’s reserve for accrued amortization of capital, and the net in- 
crease in 1918 is estimated to be at least $200,000, making a total net 
increase in reserve of more than $450,000 If to this there be added an) 
amount of $200,000 under-appropriated in 1917, we have a total net 
increase of approximately $650,000. In the absence of proof that the 
latter sum is required for working capital in addition to the amount of 
stock authorized by the Board in 1Gis to be issued for such purpose, 
namely, $7 50,000, it should be regarded a beiny available for meeting 
fixed capital expenditures, espe lally in view of the fact that at the time 
of making the present application there had been issued only $500,000 of 
the $750,000 authorized by the Board in 1gi8 to be issued for working 
capital. or if all of the latter amount had actually been needed for this 
purpose, in addition to the reserve tor accrued amortization of capital, 
it would presumably all have been issued \ccordingly, the Board 1s of 
the opinion that the $650,000 increase in the reserve for accrued amortiza- 
tion of capital should be taken into account in determining the amount cf 
capital stock that should properly be issued at the present time against 
the Company’s uncapitalized plant expenditure 

The total amount of the latter at the close of 1g1g 1s estimated in 
the Company’s application to be approximately $800,000, Deducting trom 
this the above $650,000 leaves $150,000 as the amount of unecapitalized 
plant expenditures against which additional capital stock should properly 
be issued at the present time. 

\ certificate of approval of the issuance of stock by this amount will 
accordingly issue 


IN RE HACKENSACK WATER CO. AND CITY OF HOBOKEN. 
(Board of Public Utility Commissione: Feb. 17, 1920) 


Contract Between Water Company and Cit Vodification Destred—lowe 
(tility Board and of Parties to the Contract 


In the matter of the application of the Hackensack \Water Company 
in re rates charged the city of Hlobcken 

Mr. William M. Wherry, Jr. and Mr. Henry L. Del orest for the 
Company. 

Mr. John J. Fallon for the City of Tloboken 


THE BOARD: The Hackensack Water Company tiled a petition 
showing that it is supplying water to the City of Hoboken in accordance 
with the terms of a contract made by it with the said city November 15, 
1881, as modified by a supplemental contract April 30, 1897. It alleges 
that because of the present high operating costs its revenue from the cits 
for the water supplied to it is insufficient, and that the rate at which 
the city is procuring its water is unjust, unreasonable and insuthicient, 
and is unjustly discriminatory and in favor of said city. It petitions the 
Board to fix a just and reasonable rate for said city . 

The city filed an answer in opposition, in which it urges that the 
Board is without jurisdiction in the matter and is without authority to 
modify or in anywise impair the obligations of the existing contract. 

By agreement of counsel the taking of testimony on the merits of 
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the case was deferred in that any final disposition of the case would 
largely depend upon the determination of the legal phase of the issue 
raised by the city in its answer. 

The Water Company delivers water to the city at an intake in said 
city, situated at Willow Avenue and 17th St. All the mains and pipes in 
the streets of the city through which the water is served by the city 
to its inhabitants are owned by the city, and the rates charged to the 
inhabitants are fixed by the municipal authorities. The relation of Hobo- 
ken with the Company thus differs from the relations of other munici- 
palities served by the Company, where the water is served by the Com- 
pany directly to the inhabitants and to the municipalities for municipal 
uses. 

[The opinion here recites the contract between the Water Company 
and the City of Hloboken, date of Nov. 15, 1881, and a supplemental con- 
tract of Apr. 30, 1897, which was to extend for 25 years, and continues: ]} 

The present application is to fix a just and reasonable rate for one 
customer of the Company, viz., the City of Hoboken. As the rate is fixed 
by a contract which the Company has continued in force in effect we are 
asked to modify this contract. 

The powers of the Board are set forth in the act creating it (Chapter 
195 P. L. 1git). 


wes) 


‘16. ‘The Board shall have power; . . . (c) After hearing, 
upon notice, by order in writing, to fix just and reasonable individual 
rates, joint rates, tolls, charges or schedules thereof, as well as commu- 
tation, mileage and other special rates which shall be imposed, observed 
and followed thereafter by any public utility as herein defined, whenever 
the Board shall determine any existing individual rate, joint rate, tell, 
charge or schedule thereof or commutation, mileage, or other special 
rate to be unjust, unreasonable, insufficient or unjustly discriminatory or 
preferential.” 

In proceedings initiated or brought under this section, charters, 
statutes, contracts and ordinances fixing rates to be charged to utilities 
for the service rendered or product sold enacted or entered into sometime 
prior to the creation of the Board are frequently present. Until the State 
adopted the present method of regulating the rates of utilities, rates, 
insofar as they were regulated by the State itself were fixed, in the char- 
ters of the utilities, by legislative enactment, and by the municipalities 
either under their general powers, or under specialauthority vested inthem 
by the Legislature. When the State adopted a general regulatory policy 
for public utilities, it became necessary to determine to what extent the 
Board or body administering the regulation is bound by these charters, 
enactments and municipal contracts. In other words, did the State bar 
itself from the future exercise of its power and right to regulate rates ? 
The policy of the Courts in construing the acts has been to retain to the 
State the right as a continuing power. And of that it divested itself only 
where any other construction of the statute was impossible, and then but 
for a reasonable limited period. 

In the Act incorporating the City of Hoboken, passed March 29, 
1855, it is authorized to “make all necessary arrangements for a full and 


i. 
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copious supply of good and wholesome water for public and private use.” 
Other powers are derived by the city in an Act entitled “An Act to auth- 
orize the Water Commissioners of the City of Hoboken to contract for 
and introduce water into said city, and to provide for payment therefor,” 
approved March 28, 1857, and “An Act to authorize any of the municipal 
corporations of this State to contract for a supply or a further or other 
supply of water therefor,” approved April 2, 1888. The last named of 
these Acts is broader than the preceding enactments, and it appears to 
express more clearly the intention of the Legislature with respect to the 
binding force of contracts made for water supply. It provides: 

“That it shall be lawful for the Board of Aldermen, Common Coun- 
cil, City Council, Aqueduct Board, Board of Public Works, Water Com- 
missioners, Township Committee, Town Committees or other board, body 
or department of any municipal corporation in this State having the 
charge or control of the water supply of any such municipal corporation, 
to make and enter into a contract or agreement with any water company 
or other company, contractor or contractors for one year Or for a term 
of years, for the obtaining and furnishing of a supply, or a further or 
other supply of water to such municipal corporation . .  . and any 
such contract and agreement, when so made, shall be the valid and lawful 
contract of such municipal corporation, as well as of any such water 
company or other company, contractor or contractors, .- .  . provided, 
however, and it is hereby expressly enacted, that no such agreement or 
contract shall be for a longer period thin twenty-five years in any one 
term.” 

The contract is, therefore, beyond question one which was authorized 
to be made by the Legislature. The term for which it was made was 
within that which the Legislature authorized and would be construed to 
be for a reasonable period. As to such contracts the United States Su- 
preme Court has said: 

“There can be no question in this Court as to the competency of a 
State Legislature, unless prohibited by constitutional provisions, to auth- 
orize a municipal corporation to contract with a street railway company 
as to the rates of fare, and so to bind during the specified period any 
future common council from altering or in any way interfering with 
such contract. The contract once having been made, the power of the 
city over the subject, so far as altering the rates of fare or other matters 
properly involved in and being a part of the contract, is suspended for 
the period of the running of the contract.” (Detroit v. Detroit Citizens 
R. R. Co., 184 U.S., page 368. ) 

As between the municipality and the Company the contracts in the 
present case are legally authorized and binding upon both. The city can- 
not during the remainder of the term thereof reduce the rates agreed to 
be paid therein, nor can the Company increase the same. 

Other municipalities than Hoboken are supplied by the Hackensacik 
Water Company. Assume that each municipality had a similar contract 
with the Gompany and that different rates were named to each for similar 
service. Could it be reasonably maintained that the State in determining 
upon a State policy of regulation would be debarred from fixing just and 
reasonable rates in the entire territory served by the utility? If so, 
excessive rates might then be continued in some localities, while others 
would continue to enjoy insufficient and preferential rates. 
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In Milwaukee Electric R. & L. Co. v. Railroad Commission (1913), 
142 N. W. 4o1, the Company urged that the power of the State was 
barred to regulate its rates during the term of a contract made by it with 
the City of Milwaukee. The Chief Justice drew the distinction as fol- 
lows: 

“Assuming that under this language a city might make a contract 
with a public utility, fixing rates or tolls for a definite period, which would 
bind the city itself and prevent any change of rates by the city authorities 
during the contract period, the question remains whether the section can 
be construed as giving the city authorities any power to bargain away the 
sovereign right of the State to regulate fares and tolls and lower them if 
found to be excessive.” 

When the case came to the Supreme Court of the United States 
(1y15), 238 U.S. 174, 59 L. Id. 1254, Mr. Justice Day refers with 
very apparent approval to this language, saying: 

“The language of the section certainly lends itself to this construc- 
tion, and there 1s nothing in specific terms conferring the right to contract 
by agreement between the parties, much less to make such contract during 
Its existence exclusive of any further right of the State to act upon the 
subject in the exercise of its legislative authority.” 

The Board is of the opinion that it has power under our statutes 
to tix rates deemed by it to be just and reasonable, when existing rates 
are found to be insufficient, even though the rates fixed may differ frerm 
those named in contracts entered into between the utility and its ens- 
tomers. The fact that the Board has this authority does not imply that 
it should be exercised whenever a public utility submits to the Board a 
petition claiming that the rate at which it has agreed to supply service ts 
insufficient, and asking the Board to fix another and higher rate. 

The polhiey of the Board was declared in its report filed March 24th, 
1914, in the matter of the application of rates of the Wildwood Water 
Works Company to the Borough of North Wildwood. In this case the 
Board stated the following: 

“While this Board has the power to fix rates and establish rules and 
practices governing service without regard to ordinance provisions or con- 
tracts between municipalities and utilities, we would not feel disposed to 
exercise such power to relieve a utility from a burden assumed by such 
an ordinance or contract in any case where it appeared that a municipal- 
ity or its inhabitants would under such ordinance or contract receive rates 
or service more advantageous than this Board would be justified in order- 
ing, unless it appeared that such ordinance or contract: imposed terms 
involving such loss and hardship as to make it impossible for the Com- 
pany to render safe, adequate and proper service.” 

In a number of proceedings since the Wildwood case was disposed of 
the Board has been confronted by conditions which made it imperative 
for it to fix higher rates for utilities to charge, knowing that these rates 
would be in conflict with rates fixed by ordinances and contracts. — [a 
such cases it was clear that abnormal increases in operating costs had so 
affected the utilities that the increases were necessary if the Company 
was to continue to render safe, adequate and proper service, and the 
fixing of such increased rates by the Board has been consistent with the 
policy declared in the Wildwood Water Works case quoted above 
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If, in the case now before us, the Board did not possess full knowl- 
edge of the conditions of the Hackensack Water Company and the extent 
to which it has been affected by increased operating costs, and if there 
was any reasonable ground for assuming that a continuance of the con- 
tract with Hoboken might lead to such depletion of revenue as would 
interfere with the provision by the Company of safe, adequate and proper 
service, it would clearly be the duty of the Board to assume jurisdiction 
in this case and to continue the proceeding with a view of determining 
whether the rate charged to Hoboken should be changed, notwithstanding 
the existence of the contract. We are not confronted by this condition. 
The Board, after a most exhaustive inventory and appraisal, and a deter- 
mination of the revenues and operating expenses of the Hackensack 
Water Company, fixed the rates which the Water Company should 
charge. ‘These rates were applied by the Company. Later the Board, 
recognizing imereases in Operating costs, permitted the Company to make 
an addition to the rates previously fixed by it of 17.5%. 

The Board has not fixed a rate to be charged in the City of Hoboken. 
In the report of April 28th, 1917, of the Board, an investigation of the 
Company’s rates which set forth a schedule of rates for the Company to 
charge Hoboken was excepted. The Board stated at this time: “The 
Company supplies water to the City of Hoboken under a contract. The 
amount paid by the City of Hloboken for water is predicated on Hoboken 
City rates. These are rates of the City of Hoboken. They are not rates 
of the Hackensack Water Company.” 

Krom the complete knowledge which the Board has of the financial 
condition of the Hackensack Water Company, it is of the opinion that this 
case comes within the principle enunciated by the Board in the Wildwood 
Water Works case; that there is no such emergency confronting the 
Company at this time as would justify continuing a proceeding having in 
contemplation the issuance of an order fixing a rate which would be incon- 
sistent with the rate fixed in the contract between the City of Hoboken 
and the Company, which latter rate would have to yield if a different rate 
should be fixed by the Board. 

The Board for the reasons stated will not continue the hearing on the 
Company's petition. 


ABSTRACTS OF PUBLIC UTILITY BOARD DECISIONS. 


Stites v. Cumberland County Gas Co. Determination: 1. “The 
Company shall forthwith remove every meter attached to its system in 
which there is installed a price-wheel measuring gas at a schedule of rates 
exceeding $1.45 per thousand. 2. The complainant in this case should 
sign the Company’s usual application for customers taking service from 
it.” Report dated Dec. 30, 1819. Mr. H. C. Bartlett and Mr. S. J. Frank- 
lin for the Company. 


In Ke Hackensack Water Co. Application for approval of an issue 
of seven per cent. preferred stock of the par value of $2,000,000, and for 
approval of a further issue of $375,000 of said stock, to be issued in ex- 
change for preferred stock of that amount outstanding. The petition was 
dated Oct. 28, 1919, and set forth that on Oct. 20 by unanimous vote of 
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the stockholders the stock of the Company was increased by $4,000,000 
and the decision made, also by unanimous vote, to give holders of the 
present preterred stock (which was tssued to the extent of $375,000, in 
i881 and 1887) the authority prior to January 1, 1925, to exchange said 
stock for the new “seven per cent. preferred stock.” On October 22, 
1gig, the directors of the Company unanimously decided (subject to the 
approval of the State Board) to issue the said seven per cent. preferred 
stock to an amount of par value of $2,000,000, to be used for the follow- 
ing purposes: (1) To pay the floating indebtedness of the Company 
detailed in the petition ag gregating $785,000; (2) to provide for exten- 
sions and additions to pli int made since July 1, 191g and still in the course 
of construction, and for working capital in connection therewith; (3) 
to provide for a further development of the Company's so-called Alpme 
plant, involving a further extension of its new main connecting with the 
Company's present distribution system and to the Company's Weehawkin 
high service reservoir, and to provide suitable pumps at New Milford 
for supplying said new main; (4) to provide for a new sedimentation 
basin at New Milford; (5) to provide for a new dam at the southerly end 
of the reservoir at Oradell, and the further development of such reser- 
voir; (6) to provide for meters, service connections and other necessary 
additions to its distribution system. The directors had also unantmousiy 
decided that it was advisable to retire the amount of preferred stock out- 
standing, issued in 1881 and 1887, and recommended to the stockholders 
that the holders of the old preferred stock be given the right to exchange 
it for the “seven per cent. preferred stock.” The Board on November 5, 
Iyig, granted its approval (subject to Conference Order Number Seven) 
to the proposed issue of preferred stock to the amount of $2,000,000, the 
proceeds to be used for the purposes set forth in the petition, and said 
further: 

‘The Company having complied with the statutory requirements, the 
Board will approve the issue of all or any portion of $375,000 of “seven 
per cent. pre ferred stock as and when the old pre ferred peer is offered 
for exchange (all preferred stock so exchanged to be cancelled), pro- 
vided, however, that such exchange shall be made prior to January 1, 
1925.” Report dated Dec. 30, 1919. Mr. Henry L. De Forest for Peti- 
tioner. Mr. L. Edward Herrmann for the Board. 

In Re Farmers’ Union Telephone Co. Application for an approval 
or increased local exchange rates. The new schedule proposed involved 
the elimination of the practice of making a charge of fifteen dollars for 

additional party line main stations when contracted for by the same sub 
scriber ; ind placed in the same circuit. The proposed increases in rates 

re claimed to be necessary because the old rates did not produce a net 
revenue sufficient to provide for depreciation and a fair return on the 
investment. It was further claimed that with the added gain in revenue 
under the proposed rates and without taking into account any increases in 
expense, the estimated balance available for depreciation and return on 
investment would be only about $7.14 per station, and that in view of the 
increase in wages necessary for the Company to make and the amount of 
reconstruction which would have to be undertaken in 1920, the net return 
would be considerably reduced from that above indicated. 
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The rates of this company were under review by the Board in 1913 
No recent appraisal of the property was given. The Board approved of 
the abolition of the $15 rate for an additional station and fixed a schedule 
which, if filed with the Board would be effective as of Keb. 1, 1920. The 
new rate thus permitted was as to rege barag: ul lines for business service $30 
per year, and for re ‘sidence service $24 per year; for multi-party and 
rural service respectively $24 and ry and for extensive service $9. The 
rate for additional party line service on the same circuit was to be discon- 
tinued. Report dated Jan. 8, 1920. Mr. Hl. le. Armstrong and Mr. Wil- 
liam Ayres for Petitioner. 

FEES OF LAWYERS 

What is the biggest fee ever paid a lawyer ? 

There is nothing certain about it, but it 1s the opinion of some of Bos- 
ton’s most widely known lawyers that Robert M. Morse has received the 
largest fee ever paid to a Boston lawyer. In the famous Wentworth will 
case of a dozen or so years ago he is reputed to have been paid $250,000, 
while on the opposing side Samuel J. Elder and John 1). Long are gen 
erally credited with having added $100,000 each to their bank accounts. 

Another big fee is one awarded by the courts of Massachusetts to 
Sherman L.. Whipple in the Bay State Gas Company receivership case, in 
which Mr. Whipple got $233,000, although he said it did not all go to him. 

There is a tremendous difference between the fees which lawye ‘rs re 
ceive today and those which the legal lights of a generation ago were p: ab 

Daniel Webster is as good an Master: ation of “em as any one, ong Sam- 
uel J. Elder is authority for the statement that Webster's best year netted 
him only $18,000. “I have seen Webster’s books,” Mr. [elder id, “and 
there was not a year that he earned more than $18,000, usually much less.” 
It has often been said that the great senator from Massachusetts did not 
average $10,000 a year, and yet today a man with his attainments and emi- 
nence who did not earn half a million dollars a year would have only him- 
self to blame. 


Rufus Choate, a very great lawyer in his day, practiced more than 
Webster. His average receipts from 1 ais to 859 inclusive, were nearly 
$18,000 yearly. The largest receipts in a single year during that period 


were a little more than $22,000 in 1856 and the oh a $11,000. His larg- 
est single fee was $2,000, and he had tour more of the same amount. Once 
he had a retaining fee of $1,500. Choate was probably the equal in elo- 
quence and learning of any lawyer living today. 

Lincoln, a member of the [limois bar, was another whose low charges 
have caused comment. Prior to 1840 he received two or three fees of S50 
each. ‘Trial fees were usually entered as $5. He sometimes took payment 
in trade. 

The largest fee he ever received was $5,000 from the [linois Central 
railroad, the richest corporation in his state, and he had to sue to collect 
that. ‘Today he would get $50,000 or $100,000 for the same work. 

Coming down to our present day, it is said that the late James B. Dill 
received $1,000,000 for his services in connection with the forming of the 
United States steel trust. 

William D. Guthrie received $800,000 for his work in breaking the 
will of Henry B. Plant. 
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ATTORNEY’S LICENSE OF 1826 

In these days attorneys take some 
pride in framing and_ preserving 
their certificates of license. It seems 
not to have been so a hundred and 
more years ago. Inquiry among 
sons and grandsons of lawyers who 
received their “parchments”  be- 
tween 1799 and 1840 or later prove 
either that their license certificates 
were not carefully preserved by 
them, or were not kept by their de- 
scendants or successors. 

The earliest license we have seen 
after the Paterson Act of 1779 1s 
one of 1825, a copy of which has 
been shown to us by Mr. Justice 
Parker. It is certain that before 
1776 the license was only to the 
party as attorney-at-law. ‘The pre- 
sumption is that the license was not 
also to him as a solicitor before the 
Paterson Act. (On this Act and 
the matter of the appointment of 
solicitors, see the interesting opinion 
of the Court of [rrors and Appeals 
by Mr. Justice Swayze, in case of 
In re Hahn, &5 N. J. Eq. 510) 
The following is a copy of the li- 
cense referred to: 


“Tsxac H. WiLLiAmMson, GOVERNOR 
OF THE STATE OF NEW JERSEY, 
“To all to whom these presents shall 

come, Greeting: 

“Know ye, that I, being well as- 
sured of the knowledge, learning 
and ability of John S. Blauvelt, 
have thought fit to constitute and 
appoint and by these presents do 
constitute and appoint him, the said 
fohn S. Blauvelt. an Attor- 


ney at Law and Solicitor in Chan- 
cery, hereby authorizing him to ap- 
pear in all Courts of Record within 
the said State of New Jersey, and 
there to practice as an Attorney at 





Law and Solicitor in Chancery, ac- 
cording to the laws and customs of 
said State, for and during his good 
behavior in the said practice, hereby 
authorizing and empowering him, 
the said John S. Blauvelt. ; 
to have and demand, take and _ re- 
ceive, all such fees as are or may 
be by law established in the said 
State for any service or services 
which he shall or may do as an At- 
torney at Law or Solicitor in Chan- 
cery in the said State; and all 
Judges, Justices and others con- 
cerned are hereby required to admit 
him accordingly. 

“[L. S.] In testimony whereof 

the Great seal of the 
State of New Jersey 
is hereunto affixed. 

Witness the hand of the = said 
Governor at Trenton, the tenth day 
of November in the year of our 
Lord one thousand eight hundred 
and twenty-five, and of the Inde- 
pendence of the United States the 
fiftieth. 

“By the Governor, 
“Tsaac H. WILLIAMSON. 
“DANL. COLEMAN, 
“Secretary. 

“New Jersey, to wit: 

“Be it remembered that on the 
tenth day of November, in the year 
of our Lord one thousand eight 
hundred and twenty-five, before the 
Justices of the Supreme Court of 
Judicature of the State of New Jer- 
sey at Trenton, in open Court, ap- 
peared the within named John S. 
Blauvelt, who, having taken the 
oath to support the Constitution of 
the United States, the oath of al- 
legiance to the Government estab- 
lished in this State and the oath of 
office of an Attorney at Law and 
Solicitor in Chancery, was duly ad- 
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mitted to practice as an Attorney at 
Law and Solicitor in Chancery in 
the State of New Jersey. 
“In testimony 
whereof I, Zachariah 
Rossell, Clerk of the 
said Court, have 
hereunto set my hand 
and caused the seal 
[Seal of of the said Court to 
SupremeCt.] be hereunto affixed 
at Trenton, the tenth 
day of November, in 
the year of our Lord 
one thousand eight 
hundred and twenty- 
live. 
“ROSSELL, Clk.” 


REAPPOINTED VICE-CHANCEL- 
LOR. 


On Feb. 19th the Chancellor re- 
appointed Vice-Chancellor Backes, 
of Trenton, for a full second term 
of seven years. The Vice-Chancel- 
lor, who is now in his 57th year, 
was first appointed eb. 22, 1913, 
and, having “made good,” is con- 
tinued in office according to the 
policy of judiciary appointments in 
this State (when it applies to the 
higher judicial offices). 


PROFESSIONAL ETHICS. 

The following question and an- 
swer have been sent out by the 
Committee on Professional [Ethics 
of the New York County Lawyers 
Association : 

Question: A, an attorney in New 
York, forwards a commercial case 
to B, an attorney in Detroit. Noth- 
ing is said as to the method for fix- 
ing the charges of the respective at- 
torneys, but at the close of the case 
} makes a charge of $250.00, and, 
following the usual custom in com- 
mercial cases, remits one-third of 
the $250.00 to A as the latter's 
share of the fee. <A_ thereupon 


charges the client separately $500.00 
for his own services, without dis- 
closing to B that he is making a 
separate charge and without dis- 
closing to the client that he has re- 
ceived one-third of the $250.00 
from B. Is there any impropriety 
in A’s conduct, either in the deal- 
ings with B or in the dealings with 
his client ? 

Answer: (1) In the opinion of 
the Committee the confidential rela- 
tion between attorney and client re- 
quires that every fact known to the 
attorney which might affect the 
judgment of the client as to the 
reasonableness of <A’s “separate 
charge” of $500 should be disclosed 
by A to the client. It is, therefore, 
improper for A to conceal from the 
client that the former has received 
from B one-third of $250. (2) In 
the opinion of a majority of the 
Committee the implication of the 
remittance by B is that he assumes 
that it is A’s entire compensation. 
If A retains the remittance he 
should disclose to B the fact of his 
separate fee. But in so answering, 
the Committee does not recede from 
its reiterated opinion that the shar- 
ing of fees is only justified by shar- 
ing either professional services or 
professional responsibility. 


“I THINK THE LAW IS.” 


In a footnote to an interesting 
paper entitled “A Code of Legal 
thies,” by Justice Riddell of the 
Supreme Court of Ontario, read at 
the Canadian Bar Association meet- 
ing at Winnepeg last August and 
published in) the “Canadian -Law 
Times,” appears the following, 
which may be read with profit: by 
all young attorneys : 

“T remember very early in my 
own practice, the late Vice-Chancel- 
lor Proudfoot, when Mr. William 
Kerr, QO. C. (afterwards Senator 








Q2 THE NEW JERSEY LAW JOURNAL 


for the Dominion), advanced im 
argument what seemed to be an 
unenable proposition, saying to 
him, “But, Mr. Werr, 1s it your own 
opinion that that is the law?’ Mr. 
Kerr did not answer; he stopped in 
his argument, and remained silent 
fora moment, when the Vice-Chan- 
cellor said: ‘L beg your pardon, Mr. 
Iwerr: | should not have asked that 
question.” Mr. Werr said: “LT thank 
your Lordship: | was placed im an 
unfortunate position by the ques- 
tion. If | answered it in the nega- 
tive, | might prejudice my chent’s 
case; if in the athrmative, | would 
add nothing to my argument.’ | 
have never forgotten that episode, 
and to this day it is always an un- 
pleasant thing for me to hear a 
counsel say, ‘| think the law 1s so- 
and--0. However earnest counsel 
may be, however firmly convinced 
of the soundness of his argument, 
he should remember that it is his 
argument the Court wishes, not his 


opinion a 
UNION COUNTY PROBATIONERS. 


\ccording to the official report 
of Probation Officer Irwin, of 
Union county, his office had settled 
394 cases of marital troubles with- 
out going to Court, during the past 
vear. Following up complaints and 
reports, the office representatives 
made 2,390 calls at homes \t the 
end of gig there were 558 per- 
sons in the county on probation, an 
Increase over other years ‘The 
amount of fines collected was $1,- 


780.31 


SOME STATE NOTES. 


Mr. Kenneth D. Cranstoun has 
severed his connection with Simp- 
son, Thacher & Bartlett, 62 Cedar 
Street, New York, and announces 
his resumption of the general prac- 


tice of law, at 54 Newark Street, 
Hoboken, New Jersey. 

The Supreme Court has upheld 
the contention that Major Wailham 
A. Lord, of Orange, is entitled to 
his claim, as a City Commissioner, 
to act as Mayor, tilling out the term 
of Damel FF. Minahan, who re- 
signed last Fall. The full opinion 
appears on another page of this 
Journal. 

Among recent nominations to of- 
fice by the Governor is that of 
\ssemblyman Michael I. Judge, of 
Ikssex county, to succeed Judge 
Clancy in the East Orange District 
Court, and that of ex-Congressman 
Archibald C. Hart as Prosecutor of 
the Pleas of Bergen county, in place 
of Mr. Thomas J. Eluckin. 

The State Bureau of Vital Sta- 
tistics states that the death rate in 
New Jersey last year was the low- 
est for any calendar year since the 
department was organized. ‘The 
preliminary figures mdicate a death 
rate of 12.69 for the year. The 
highest rate in the State, 21.82, was 
reached in 1882. In 1915 the rate 
was 13.70 which was the lowest un- 
til last year. In 1918, due to the 
epidemic of influenza, the resident 
death rate reached 19.75, this being 
one of the high record years. 

An order has been filed in the 
Supreme Court at Trenton by Mr. 
Justice Trenchard accepting the re- 
signation of Wilham C. Webb of 
Morristown and, later, of Newark, 
as an attorney and counselor. Webb 
was convicted recently of forgery 
and was sent to the Rahway Ke- 
formatory. Tle was admitted as an 
attorney in 1g14 and as a counselor 
in 1QI&. 

On Jan. 31st there were appro- 
priate exercises in the city hall, Pat- 
erson, on the unveiling of a por- 
trait of the late United State. Sen- 
ator, William Hughes. The portrait 
is done in water color, and will be 
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hung permanently in the large re- 
ception room of the Mayor’s office. 
It was given to the city by the 
Hughes Volunteers. 

On Jan. 30th that veteran news- 
paper man, known to all members 
of the Legislature, and the news- 
paper fraternity of the State, 
Thomas F. Fitzgerald, died at Tren- 
ton. He had long edited the “Leg- 
islative Manual.” He was 76 years 
of ave and was born in Ireland, but 
came to America when about nine- 
teen. 


BOOK NOTICE. 


THe PENNSYLVANIA PraActTICE Act 
OF 1915. by David Werner, 
Amram Prof. of Law, Univ. of 
Pa.. Philadelphia, 1g2o. 

The foregoing contains not only 
the text of the latest Practice Acts 
of Pennsylvama, but also an ac 
count of the successive reforms in 
the practice, and comments upon 
the procedure, It wall prove iter- 
esting to compare these Acts with 
the New Jersey Acts, and # further 
review we hope to give next month. 


A JUDGE ON AMERICANIZATION. 


Ata Y. M. C. A. meeting in At- 
lantic City on Feb. 7th, Judge Jo- 
seph Buffington, Presiding Judge of 
the United States Cireuit Court of 
Appeals for Pennsylvania, said, 
among other things : 

“T have before me a list of aiders 
and abettors of the Russian Govern- 
ment in this country, and it would 
sicken and surprise you to see the 
names of American-born, Ameri 
can-bred, American-educated men 
and women who have lent. them- 
selves to this misguided and = mits- 
guilding movement. We need to 
clean house at home among our 
own people and Americanize vast 
numbers of those who were born 
on American soil.” 


UNDER WHAT CIRCUMSTANCES 
IS IT PROPER TO COACH A 
WITNESS? 


In the long run, confidence in 
one’s ability to win his case is of 
more importance than twisting tes- 
timony im one’s favor. Rufus 
(Choate once said: “I care not how 
hard the case is—it may bristle 
with difficulties—if I feel that I am 
on the right side, that case | win.” 

There is a good deal in the con- 
idence with which one goes into a 
ease. If an advocate knows he is 
right and that no improper act of 
his in fabricating testimony is like- 
ly to bob up to cause him a single 
blush of confusion, this 1s in itself 
« splendid equipment with which 
io enter upon the trial of a case. 

Some advocates are too careless 
about avoiding even the appearance 
of evil. This often causes them to 
be nervous and excited in the trial 
of a case, especially when testi- 
tnony is drifting toward improper 
or questionable acts on their part. 
Eliott, in his work on Practice (p. 
(2). says: “Power and guilt are 
seldom allies. If the advocate has 
been guilty of a criminal or dishon- 
orable act, it will much impair his 
power, for, like the thief who sees 
an officer ‘in every bush,’ little 
things will terrify him, the fear of 
cetection will unnerve him, and in 
the effort to shield himself he will 
lose sight of the important points 
of his cause.” 

Aside from these considerations, 
which have to do with practices 
which are criminal or constitute a 
gross breach of propriety, an advo- 
cate not only has the right, but it 1s 
his duty, to coach his witnesses, in 
the proper sense of that term. It 
is mmportant for him to know what 
his witnesses will testify to. This 
does not mean that he is to put 
words into the mouths of his wit- 
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nesses, but that he has the right to 
be apprised of what his witnesses 
know about the case, and possibly 
to assist them in recalling facts 
which they may have forgotten, or 
the importance of which they may 
not have appreciated. 

The duty of a lawyer not to 
manufacture evidence does not re- 
quire him to suspect his own wit- 
nesses or even to cross-examine 
them on the presumption that what 
they have told him is false. On the 
contrary, he has a right to presume 
that what his witnesses have said to 
him is the truth. His business is 
to present to the court his client’s 
side of the case; to cross-examine 
his client’s witnesses would only 
weaken the confidence which the 
client and the advocate should have 
in each other, and to that extent 
hinder the proper presentation of 
his client’s case. It would not be 
improper, however, for an advo- 
cate, who fears that his client may 
resort to some means of which he 
would not approve, to warn his cli- 
evi- 


ent that he will not present 
dence which he (the advocate) 
does not believe to be the truth. 


When such a warning is given, if 
such a warning be necessary, the 
advocate is under no further re- 
sponsibility to suspect the testi- 
mony of any of his witnesses. 

The importance of coaching a 
witness is appreciated by every 
careful advocate. He would be a 
very careless advocate who did not 
make some preliminary examuina- 
tion of his witnesses in order that 
he might not be surprised by their 
testimony at the trial. It 1s his 
duty, also, to inform his witnesses 
what facts are to be proved, and 


what facts are not relevant in the 
case. He should seek, also, to se- 
cure from his witnesses all the 


facts which have a bearing in the 
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case, and indicate the proper order 
in which they should be related. 
In view of this proper aspect of 
the advocate’s duty to coach his 
witness, the witness should also be 
instructed how to avoid the cheap 
resort of some cross-examiners in 
seeking to discredit a witness by 
thundering at him the question 


whether or not he has consulted 
counsel on the other side before 
giving his testimony. Not a few 


witnesses become confused at such 
a question, almost believing they 
have committed a crime by seeing 


the counsel for their side before 
giving testimony. They should be 
instructed to answer promptly, 


“Yes, sir, | called at the office of 
Mr. B., counsel for plaintiff. L did 
so at his request. He sent for me 
to learn what I knew about the 
case, and [| told him what I am 
telling you.” 

Possibly the proper subjects of 
inquiry in coaching a witness can 
be summed up in the following ten 
rules. Thus, it is proper for an 
advocate to advise a witness: 

1. ‘lo keep his temper. 

2. To be respectful to opposing 
counsel, 

3. To tell the truth accurately. 

4. To be respectful to the court. 

5. To be decorus in his dress and 
behavior. 

6. To be slow to answer until he 
has understood all questions. 

7. To answer briefly and con- 
cisely and not to answer more than 
is asked him. 

8. To state only what he knows 
and not what he “heard.” 

9g. To give the exact words of a 
conversation when he is asked to 
repeat a conversation. 

10. To state facts and not to 
express an opinion of the case or a 
theory of his own.—Central Law 
Journal. 
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OBITUARIES. 


Hon. GiLBertT COLLINS. 

The main facts concerning the 
life and character of this distin- 
guished lawyer and jurist, whose 
death was announced in the Journal 
of last month, are so fully stated in 
the article on a preceding page that 
it need not be added to here. We 
may simply add that the Judge was 


a member of the Union League and, 


Carteret Clubs of Hudson county ; 
New Jersey Society of the Revolu- 
tion, of which Society he was for 
several years one of the managers ; 
the New Jersey Historical Society ; 
also of the Lodge of the Temple 
No. 110, . & A. M. He was also 
a Director of the Hudson County 
National Bank, New Jersey Title 
Guarantee & Trust Co., Prudential 
Insurance Co. of America, and the 
Chapultapec Land Improvement 
Co., having property in the City of 
Mexico. 

Justice Collins was married at 
Jersey City, in 1870, to Harriet 
Kingsbury Bush, of Jersey City, 
daughter of John C. Bush. Mrs. 
Collins died May 15, 1917. ‘There 
are left surviving him his daughters 
Blanche, who is unmarried, and 
Marjorie, now Mrs. Thomas Caddo, 
who have resided with him. A 
son, Walter, who was a counselor- 
at-law, practicing in Jersey City, 
died November 11, 1900, at the age 
of 28. The Judge also had three 
other children who died in infancy. 

On the day of his funeral (I eb. 
1), the civil Courts in Jersey City 
were suspended in their hearings, 
while a very large attendance of 
Sench and Bar gathered in St. 
Mark’s P. E. church in Jersey City 
to do honor to the memory of their 
great friend. The Judge’s law 
partners were the pall-bearers, viz., 
Charles B. Hughes, George S. Ho- 
bart, Herman K. Corbin, Robert J. 


Bain, David A. Newton and Ed- 
ward A. Markley. Chief Justice 
Gummere and all of his Associates 
of the Court of Errors and Appeals, 
with the exception of Justice Gar- 
rison, who is ill, and Chancellor 
Walker, who could not attend, oc- 
cupied seats directly behind the rel- 
atives of the deceased jurist. They 
were Justices Bergen, Black, Park- 
er, Trenchard, Swayze, Gardner 
and Taylor. Directly back of them 
were Vice-Chancellor Vivian M. 
Lewis and John Griffin, while scat- 
tered through the church were 
many other notable men from all 
parts of the State, including Mayor 
Krank Hague, Commissioner Chas. 
Kk. X. O’Brien, Robert H. McCar- 
ter, frank Bergen, general counsel 
of the Public Service Corporation ; 
former Senator and City Solicitor 
Michael Dunn of Paterson, Judge 
John Kellstab, United States At- 
torney, Judge Armstrong, John R. 
Hardin of Newark, Judge Thomas 
G. Haight, former County Judges 
George G. Tennant and Robert 
Carey, Dr. John Nevin, Director 
of the Jersey City Health Depart- 
ment, former Prosecutor Robert S. 
Hudspeth, former Chief of Police 
Krank Monahan, Surrogate James 
Norton, former Congressman Mar- 
shall Van Winkle, and scores of 
others, lawyers and laymen. 

The interment was at Stonington, 
his native place. 

The City Commission of Jersey 
City directed that all flags on public 
buildings be flown at half-mast for 
thirty days, and passed a resolution 
of respect and homage. The Hud- 
son Bar Association also met and 
appointed a committee of fifteen at- 
torneys to officially represent the 
Association at the funeral, and one 
of five members to draft appropri- 
ate resolutions. 

We are glad to be able to present 
a fine likeness of Judge Collins as 
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a frontispiece to this issue of the 
Journal. 


CapTaAin Appison Exy, Jr. 


Captain Addison Ely, Jr, ot 
Rutherford, died on Jan. 3oth in 
the Post Graduate Hospital, New 
York City, where he had undergone 
an operation. His residence was 
at 45 East Pierrepont Ave., in 
Rutherford. 

Captain Ely, who was in his 
forty-fitth year, was born in Cald- 
well and was one of the ten chil- 
dren born to Mr. and Mrs. Addison 
ely, Sr. of Rutherford. He was a 
graduate of the University of Mich- 
igan, and of the Columbia Law 
School in 18y7. He was admitted 
to the New Jersey Bar at the Feb- 
ruary Term, 1goo, and as counselor 
three years later, and practised at 
Rutherford. When the Spanish- 
American War started he was a 
member of Company [L, Second 
New Jersey Regiment, being its 
bugler and color sergeant. In camp 
at Jacksonville, Fla., he was made 
private secretary to General Burt. 
In the late War he enlisted for ser- 
vice. He became First [.ieutenant 
in August, 1918, and Captain in 
July, 1919, having remained in the 
service after the armistice was de- 
clared. He was connected with the 
First Stevedore Regiment in over- 
seas work. While aboard a trans- 
port at Newport News he was 
stricken with pneumonia. After the 
War he was transferred to the 
Judge Advocate General’s office in 
the Army Building, Manhattan. 

He was a former member of the 
Bergen County Democratic Com- 
mittee and a member of Rutherford 
Post No. rog, American Legion. 
He leaves a widow, one daughter 
and two sons; also his father, a 
well-known member of the Ruther- 
ford Bar. 
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Mr. Vincent Azzara. 


Mr. Vincent Azzara, of Morris- 
town, died at his home, 2 High 
street, on Feb. 16th, of pneumonia, 
following an attack of influenza, the 
illness being of less than two weeks. 

Mr. Azzara came to this coun- 
try from Mentfi, Sicily, thirty years 
ago, locating in) Morristown, and 
after engaging in mercantile pur- 
suits for many years he decided to 
study law. It was necessary be- 
fore securing admission to the Bar 
to pass a High School examination, 
and this Mr. Azzara did when 
forty one years old, just before his 
admission to the Bar in June, 1916. 

He studied law with former 
Judge Joshua R. Salmon, and also 
attended a New York Law School. 
He was preparing to take an ex 
amination for admission as counse- 
lor-at-law when taken ill. 

Mr. Azzara was librarian of the 
Morris County law library, assist- 
ant probation officer, Court inter 
preter and county adjuster, a posi- 
tion including that of Commission- 
er in dunacy and other official 
duties, his salaries aggregating 
about $2,500 annually. He is sur- 
vived by his wife, who was Miss 
Milly Palmintert of Brooklyn, 
whom he married last May; a 
brother, Charles Azzara, and a sis- 
ter, Mrs. Antonio Butera, both of 
Morristown. 

Vhe Morris County Bar Associa 
tion recently heard several address- 
es deploring the death of Mr. Az- 
zara and testifying to the efficiency 
of his work as the law librarian and 
of the influence his industry and 
faithfulness in all things with which 
he was connected had upon. the 
community. Those who spoke im- 
cluded Judge Willard W. Cutler, 
former Judge John B. Vreeland, 
Elmer King, Frederick B. Cobbett 
and Albert H. Holland. A com- 
mittee, including Judge Joseph 
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Hinchman, Mr. Holland and Mr. 
Cobbett, was appointed to draft res- 
olutions in honor of Mr. Azzara tor 
presentation at a later meeting. 

The following extract from an 
editorial in the Newark “I¢vening 
News” it seems proper to repro- 
duce, as there is a lesson in it which 
young men about to study law may 
well take to heart: 

“Thirty years ago Vincent Az- 
zara, an ignorant Sicilian youth, 
landed in America and decided to 
make something of himself in the 
land of opportunity. He went to 
work as a boy, and he worked hard. 
The more he studied American in- 
stitutions, the better he liked them. 
He entered commercial pursuits and 
did well. Living in the county seat 
of Morris, he came into contact 
with a considerable professional 
class, and conceived a great admira- 
tion for the law. At the age of 
thirty-eight, he decided he would 
be a lawyer. 

“Lack of early schooling was no 
deterrent to Azzara. He had come 
to this country ignorant of its lan- 
guage and its ways. At nobody 
knows what toil, he had obtained 
a ready command of Itnglish. He 
studied law and liked it, and was 
almost ready to take the Bar ex- 
aminations, to prove his qualifica- 
tions along lines to which he had 
been devoting himself, when he 
learned that he could not even take 
these examinations without first 
passing a High School examination. 
What to thousands of others would 
have been an insurmountable obsta- 
cle, the mature Azzara—he_ was 
then forty-one—undertook asa 
matter of course. He was determ- 
ined to be a lawyer, and a lawyer 
he would be whatever conditions he 
had to meet. So he studied as only 
one can study who has a fixed pur- 
pose. He took a High School ex- 
amination, and passed; he took the 


Bar exanunation, and passed. He 
died before he could take the ex- 
amination for counselor-at-law, for 
which he had been preparing him- 
self. There need be no doubt that 
he would have passed that test as 
well. 

“Although his career as a lawyer 
was limited to four short years, the 
members of the Morris County Bar 
are expressing sincere regrets at his 
demise, for as librarian of the coun- 
ty law library, Court interpreter, 
county adjuster, Commissioner in 
lunacy, he had come into touch with 
every member of the Bar, and had 
proved himself a faithful public 
servant. The struggles and = suc- 
cesses of Mr. Azzara should prove 
an example to others who have 
come to us from across the seas. 
He came to cast his lot in with the 
country of his adoption, not against 
it; and it gave him what he coveted 
most, a position of responsibility 
and respect. 

Mr. JAMES FEENEY 

Mr. James Feeney, lawyer and 
United States Commissioner, died 
at the home of his mother, in Pat- 
erson, March 2nd, after an illness 
of three weeks, from cancer of the 
stomach. 

Mr. Keeney was 48 years of age 
and was born in Paterson, being 
the son of Michael and Adelia 
Keeney, the latter still surviving. 
He graduated from the New York 
Law School and then continued his 
studies in the office of Bedle, Me- 
Gee & Bedle, of Jersey City. He 
was admitted to the New Jersey 
Bar as attorney at the November 
Term, 1893, when he was 21, and 
has since practiced in Paterson. Six 
years ago he was appointed U. S. 
Commissioner, succeeding the late 
Mr. William Nelson. His wife was 
Eva Loziere, of Hackensack, who, 
with two daughters, survive him. 
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Commissioner Feeney was a man 
of excellent habits, quiet in his 
manners, whom everybody who 
knew him greatly respected. As an 
official he was popular. 


Ex-GOVERNOR FRANKLIN MurpHy. 

While not an attorney, yet the 
death of ex-Governor Franklin 
Murphy cannot be passed over 
without a notice of his demise in 
these columns. He died at the 
Royal Poinciana Hotel, Palm 
Beach, Florida, on Feb. 24th, fol- 
lowing an operation. 

Mr. Murphy was born in Jersey 
City, Jan. 3, 1846, and was, there- 
fore, 74 years of age. His ances- 
tor, Robert Murphy, came to 
America in 1756 from Ireland, 
settling in Connecticut. In 1856 
Franklin’s father came to Newark 
and was a shoe manufacturer. 
Franklin attended the Newark 


Academy to fit himself for college, 
but the Civil War broke out and, 


when 17, he entered service as a 
private in Co. A., 13th N. J. Volun- 
teers. He served until June, 1865, 
at which time he was a Lieutenant. 
Returning to Newark he began to 
manufacture varnish, and, as he 
left it, the Murphy Varnish Co. is 
one of the most extensive concerns 


of its kind in this country, having 
branch establishments in Chicago 
and St. Louis. 

His civic career began with ser- 
vice in the Newark Common Coun- 
cil, 1883-’6. In 1885 he went to 
the N. J. Assembly. He held other 
offices until 1901, when he was 
elected Governor. In 1892 he be- 
came chairman of the Republican 
State Committee, and served as 
such until 1910, less his term as 
Governor. At various times he 
was a delegate to the Republican 
National Convention, and in 1899 
became a member of the National 
Committee. Both Lafayette and 
Princeton Colleges gave him the 
degree of LL.D. In 1916 he was a 
candidate for U. S. Senator, but 
was defeated for nomination! by 
Joseph S. Krelinghuysen. 

The foregoing names but a por- 
tion of the services rendered by 
Mr. Murphy to his city and State. 
He was active in all local enter- 
prises, belonged to a large number 
of societies, was a worker and 
office-bearer in the Methodist Epis- 
copal Church, and, in general, was 
one of the best-known and most 
enterprising and_ successful of 
Newark’s citizens. He left two 
children, Franklin Murphy, Jr. and 
Mrs. William B. Kinney. 
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